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 The County of Riverside (the County) and the County's Sheriff-Coroner Stanley 

Sniff appeal from a judgment in favor of Gabriel Dennington in his petition for writ of 
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mandate challenging the decision of the County's Sheriff's Department (the Department) 

to terminate his employment as a deputy sheriff for improperly deleting a photograph 

from a camera that he seized as evidence.   

 We conclude that substantial evidence supports the trial court's ruling that the 

Department failed to meet its burden to prove that Dennington deleted the photograph 

from the camera, and accordingly we affirm the judgment.  
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I. 

FACTUAL AND PROCEDURAL BACKGROUND 

A. The Traffic Stop and Arrest 

 Dennington was hired by the Department in 2003 and was assigned to work at the 

Moreno Valley station in 2006.  At approximately 12:50 a.m. on October 30, 2011, 

Dennington was on patrol duty and, according to Dennington's testimony, he observed a 

tow truck as it "blew through" an intersection controlled by a stop sign without stopping.  

Dennington also noted that the tow truck was towing a vehicle in an improper manner 

because the towed vehicle was protruding into the adjacent lane of traffic.  Dennington 

conducted a traffic stop, and spoke with the two tow truck company employees in the 

truck:  driver William Roman and Roman's assistant Jose Luis Arellano Brito (Arellano 

Brito).1   

 Approximately two weeks before the traffic stop, Dennington attended a 

Department training about the laws governing the conduct of tow truck companies in 

towing vehicles from private property.  Upon stopping the tow truck, Dennington asked 

his supervisor, Sergeant John Whiting, to come to the scene to consult with him about 

                                              

1  There is a conflict in the evidence regarding whether Dennington made certain 

derogatory comments when interacting with Roman and Arellano Brito during the traffic 

stop, including whether Dennington used profanity or made inappropriate comments to 

Arellano Brito about his national origin and immigration status.  Arellano Brito, who is 

from Mexico, testified that he personally heard Dennington say "I was invading his 

country and that I was a wetback and that he was going to send me back to Mexico."  

Dennington testified that he did not say those things or say anything disparaging about 

Arellano Brito's ethnicity or national origin.    
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whether the tow truck employees were following the applicable laws.  Sergeant Whiting 

retrieved the manual that had been used in the training and brought it to Dennington.  

 According to the applicable law set forth in the training manual that Dennington 

consulted at the scene, a tow truck company may tow a vehicle from private property 

according to either (1) specific authorization, which is given by the property owner or 

lessee on that particular instance (Veh. Code, § 22658, subd. (l)(1)(A)); or (2) general 

authorization, which is given in an agreement between the tow truck company and the 

private property owner.  (Id., subd. (l)(1)(E)(i)-(ii).)  When general authorization exists, 

the tow truck company may tow any vehicle that is "unlawfully parked within 15 feet of a 

fire hydrant or in a fire lane, or in a manner which interferes with an entrance to, or exit 

from, the private property."  (Id., subd. (l)(1)(E)(i).)  The law also requires that the tow 

truck operator take a photograph of the illegally parked vehicle before the vehicle is 

towed under general authorization.  (Id., subd. (l)(2).)   

 According to Dennington, when he spoke to Roman at the scene, Roman told him 

that the vehicle he was towing had been parked in a red zone at the Cottonwood 

apartment complex and that the tow truck company had a contract with the owner of that 

apartment complex to tow illegally parked vehicles.  Dennington testified that Roman 

stated he did not have a photograph of the vehicle showing it to be illegally parked, and 
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Roman insisted that no photograph was required.2  Dennington did not ask Arellano 

Brito whether he had a photograph of the towed vehicle.   

 Dennington testified that while at the scene, he located a camera in the tow truck 

and scrolled through the photographs on the camera, but he did not see a photograph of 

the vehicle that was being towed.  Dennington concluded that Roman and Arellano Brito 

were illegally towing the vehicle, and he arrested them.3  

 Dennington seized the camera and a clipboard from the tow truck with the 

intention of booking those items into evidence, stating in his report that he had done so.  

However, Dennington failed to book the items into evidence and instead kept them in his 

locker at the station for several weeks until he was asked about them.4  

B. The Department's Investigation and Termination Decision  

 After the owner of the tow truck company, along with Roman and Arellano Brito, 

made complaints to the Department about the arrests and Dennington's conduct, the 

                                              

2  Although Roman did not testify at the administrative hearing, transcripts of his 

interviews with a Department investigator were included in the administrative record.  

During those interviews, Roman stated that Arellano Brito did take a photograph of the 

illegally parked vehicle, and he contended that Dennington did not ask him whether he 

had a photograph of the vehicle.  Roman also stated that he believed he heard the sound 

of Dennington deleting a photograph from the camera while stating "Where's you[r] 

mother fucking evidence now . . . .?"   

 

3 The charges against the two men were eventually dismissed, but Arellano Brito 

was in custody for 16 days on an immigration hold following the arrest.   

4  Part of the misconduct that the Department alleged against Dennington involved 

his failure to book the camera and clipboard into evidence, and Dennington has admitted 

that failure.  The County has stipulated that the misconduct related to the failure to book 

the items into evidence does not, in itself, justify termination, but may warrant a lesser 

penalty.  
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Department commenced an investigation into the matter, conducted by Sergeant Larry 

Gyll.  During his investigation, Sergeant Gyll obtained from Dennington the camera that 

Dennington had seized from the tow truck and placed in his locker.  

 Sergeant Gyll sent the camera to Sergeant Seth Allen Hartnett, a forensic specialist 

who supervises the Department's Computer and Technology Crime High-Tech (CATCH) 

response team.  Based on Sergeant Gyll's direction that he recover the images from the 

camera's memory card, Sergeant Hartnett created a protected copy of the images that he 

found on the memory card, including certain images that had been deleted from the 

camera but were still recoverable from the memory card.  Sergeant Gyll did not ask 

Sergeant Hartnett to establish the date and time on which the photographs on the camera 

were either taken or deleted.  While he had possession of the camera, Sergeant Hartnett 

took no steps to verify the accuracy of the camera's internal time and date settings.  The 

camera was then returned to the tow truck company.   

 Sergeant Gyll reviewed the images recovered by Sergeant Hartnett from the 

camera and discovered that among the deleted images was a photograph of the vehicle 

that Roman was towing when stopped by Dennington.5  The image depicts the vehicle 

parked at nighttime in a red zone near a fire hydrant.    

 Sergeant Gyll conducted interviews with several witnesses during his 

investigation, including Dennington.  During Dennington's interview, Sergeant Gyll 

                                              

5  The parties do not dispute that the image, which shows a license plate number, 

depicts the vehicle that was being towed by Roman.  
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confronted Dennington with evidence of the deleted photograph.  Dennington denied 

previously seeing the photograph on the camera and specifically denied deleting it.   

 On September 28, 2012, the Department informed Dennington of its intent to 

terminate him, based on dishonesty, inefficiency or negligence, insubordination, willful 

violation of an employee regulation and conduct adversely affecting job performance or 

operation of the Department.  The misconduct described by the Department focused on 

the deletion of the photograph, as well as the failure to book the clipboard and camera 

into evidence, and rude and discourteous behavior during the traffic stop.  Following a 

Skelly hearing and the filing of a written response by Dennington,6 the Department issued 

a letter terminating Dennington's employment on October 17, 2012.   

C. The Administrative Hearing 

 Dennington filed an administrative appeal, and a hearing officer held a multi-day 

hearing at which several witnesses testified, including Dennington, Arellano Brito, the 

owner of the tow truck company, and two forensic experts (Sergeant Harnett for the 

Department, and Faraz Mohabbati for Dennington), who opined on whether it was 

possible to determine the date and time on which the photograph of the illegally parked 

vehicle was taken and deleted.  

 As relevant here, Arellano Brito testified that shortly before the traffic stop by 

Dennington, he was at the Cottonwood apartments with Roman where they noticed that 

                                              

6 Skelly v. State Personnel Bd. (1975) 15 Cal.3d 194.  
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the vehicle at issue was illegally parked in a red zone next to a fire hydrant.7  According 

to his testimony, Arellano Brito took a photograph of the vehicle while Roman was 

preparing to hook it up to the tow truck.  Arellano Brito stated that it was his job to take a 

photograph of every vehicle that was towed.  He explained that after he took the 

photograph, he placed the camera back in the tow truck.  He did not delete the 

photograph and does not know how to do so.  

 The owner of the tow truck company testified that he instructs his employees to 

take a photograph of each vehicle that is towed, and he does not authorize his employees 

to delete any photograph.  

 Dennington testified to the details of the traffic stop that we have set forth above.  

He specifically denied having seen the photograph of the vehicle when he scrolled 

through the photographs on the camera, and he denied deleting the photograph.  

According to Dennington, he would not have made the arrests had he located a 

photograph of the vehicle that was being towed.  

 Sergeant Hartnett testified that based on the data recovered from the camera's 

memory card, the photograph of the vehicle was taken at 1:42 p.m., on October 29, 2011, 

and he was not aware of any way to determine the date and time that the photograph was 

deleted.  Sergeant Hartnett also acknowledged that because he did not verify the accuracy 

of the date and time settings on the camera when Sergeant Gyll first sent the camera to 

                                              

7  Arellano Brito was inconsistent in his testimony as to whether he and Roman had 

received a call notifying them to tow the specific vehicle at issue or whether they were 

already at the apartment complex because Roman lived there and had stopped to have a 

snack, at which time they saw the illegally parked vehicle and decided to tow it.  
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him for analysis, he could not verify the accuracy of the date and time indicated in the 

data from the camera's memory card, and thus he did not know whether the photograph 

was actually taken at 1:42 p.m. on October 29, 2011.8  The Department retrieved the 

camera from its owner more than a year later in March 2013, and asked Sergeant Hartnett 

to examine the time and date settings.  During his examination of the camera in 2013, 

Sergeant Harnett was not able to verify whether the time and date settings were accurate 

in October 2011, as the time and date settings on the camera had been reset to a clearly 

inaccurate date.9  

 Dennington's expert Mohabbati testified that according to the data that the 

Department copied from the camera's memory card, the photograph of the vehicle at issue 

was taken at 5:42 a.m. on October 29, 2011, and it was deleted on October 29, 2011, at 

12:42 p.m.  However, Mohabbati emphasized that he had no way of verifying whether 

the camera's internal date and time settings were correct, and thus he did not know 

whether the data from the camera's memory card reflected the actual date and time that 

the photograph was created and deleted.  As Mohabbati pointed out, information about 

                                              

8  As discussed during Sergeant Hartnett's testimony, the photograph was obviously 

not taken at 1:42 p.m. because the photograph depicts a nighttime setting.  Further, 1:42 

p.m. on October 29, 2011, is 11 hours before Dennington's traffic stop of the truck towing 

the vehicle at approximately 12:50 a.m. on October 30, 2011. 

9  Specifically, in March 2013, Sergeant Hartnett found that the camera's date and 

time settings had at some point been changed, inaccurately indicating that the current date 

was December 27, 2009.  Sergeant Harnett testified that the change may have occurred if 

the camera lost power and reverted to its factory settings.  Therefore, during Sergeant 

Hartnett's review of the camera in 2013, it was no longer possible to confirm whether the 

camera's date and time settings were accurate when the illegally parked vehicle was 

photographed in 2011.  
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the accuracy of the camera's date and time settings was lost forever because the 

Department did not attempt to verify those settings when it first had possession of the 

camera.  

 The hearing officer issued a decision upholding the termination.  The hearing 

officer explained that although it was not possible to determine from the data recovered 

from the camera's memory card exactly when the photograph at issue was taken and 

deleted, credible testimony from Arellano Brito established that the photograph was taken 

immediately before the vehicle was towed and that he did not delete the photograph.  

Further, the hearing officer observed that Arellano Brito had no reason to delete the 

photograph, in contrast to Dennington who had a motive to delete the photograph to 

support the legitimacy of his arrest of Arellano Brito and Roman.  The hearing officer 

accordingly found that the "only conclusion is that [Dennington] himself erased or 

deleted the picture," providing a factual basis for the Department's decision to terminate 

Dennington's employment.  

D. Dennington's Petition for Writ of Mandate 

 Dennington filed a petition for writ of mandate against the County and Sheriff-

Coroner Sniff, in which he requested that the trial court issue an order requiring the 

Department to set aside Dennington's termination.   

 In his briefing in support of the petition for writ of mandate, Dennington argued 

that the trial court should exercise its independent judgment to determine that the 

evidence presented to the hearing officer did not support a finding that Dennington 

deleted the photograph.  Among other things, Dennington argued that because the date 
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and time settings on the camera were not verified, it was impossible to know when the 

photograph was taken and deleted, and thus the Department did not meet its burden to 

show that Dennington participated in the deletion.  As Dennington posited, "Is it not 

possible that the vehicle in question was observed the day before, a photograph taken and 

deleted (because the vehicle was not immediately towed), and then, the next day, when 

the vehicle was again discovered parked in the same improper location, the decision was 

made to tow it away?"  Further, Dennington argued that Arellano Brito's testimony 

should not be credited because he had a motive to lie about whether he took a photograph 

in this specific instance, in that the owner of the tow truck company required that 

photographs be taken prior to each tow, and because Arellano Brito's testimony contained 

other inconsistencies and contradictions that made it not credible. 

 Applying an independent judgment standard of review, the trial court concluded 

that the Department had not met its burden to prove that Dennington deleted the 

photograph.   

 The trial court did not find Arellano Brito to be credible in his testimony that he 

took the photograph shortly before the traffic stop and did not delete it.  Apparently 

referring to Arellano Brito's inconsistent testimony about whether he and Roman were 

called to the apartment complex to tow the specific vehicle at issue, the trial court 

explained that "the testimony of [Arellano Brito] relied on by the hearing officer was not 

credible in that his recollection of the events changed multiple times during the 

proceedings."   
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 The trial court explained that the only evidence presented at trial as to when the 

photograph was deleted was (1) Roman's statement during the interview with the 

Department that he may have heard the "click" of the camera deleting a photograph when 

Dennington was handling the camera;10 and (2) the testimony of Mohabbati, who 

determined that data from the camera's memory card identified the deletion of the 

photograph as occurring on October 29, 2011, at 12:42 p.m.  The trial court rejected the 

possibility of relying on Roman's hearsay statement as evidence that Dennington deleted 

the photograph at the scene, as case law holds that hearsay evidence cannot be relied 

upon as the sole basis for an adverse finding in an administrative hearing,11 and there 

                                              

10  In the statement of decision, the trial court stated that during the administrative 

hearing, "[t]he hearing officer considered the transcribed testimony of Roman in 

rendering his decision, including Roman's statement that while he was detained at the 

scene he saw Dennington take possession of the camera and heard a 'click' which he 

thought sounded like a deletion of a photograph."  We have found no reference to 

Roman's statements in the hearing officer's decision and no indication that the hearing 

officer considered or relied upon Roman's statements in reaching his decision.   

 

11  To support the legal principle that hearsay alone cannot provide substantial 

evidence, the trial court cited Carl S. v. Commission for Teacher Preparation and 

Licensing (1981) 126 Cal.App.3d 365, 370.  That case cited Government Code section 

11513, former subdivision (c), which governed the administrative hearing in that case, 

and which provided "Hearsay evidence may be used for the purpose of supplementing or 

explaining other evidence but shall not be sufficient in itself to support a finding unless it 

would be admissible over objection in civil actions."  (Carl S., at p. 371, italics omitted.)  

Here, although the parties do not contend that Government Code section 11513, 

subdivision (c) is applicable, they do agree that Dennington's disciplinary hearing is 

governed by the terms of the Memorandum of Understanding between the Riverside 

Sheriffs' Association law enforcement unit and the Department (the MOU), which is 

contained in the administrative record.  The MOU contains language extremely similar to 

the Government Code provision quoted in Carl S.  Specifically, the MOU provides that 

during a disciplinary hearing, hearsay evidence "may be used for the purposes of 

supplementing or explaining any direct evidence, but shall not be sufficient in itself to 
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was no other evidence that Dennington manipulated the camera to delete a photograph at 

the scene.  As to Mohabbati's testimony, the trial court explained that the date and time of 

deletion identified by Mohabbati from the camera's data did not support a finding that 

Dennington deleted the photograph, as the date and time was several hours prior to 

Dennington's traffic stop.  The trial court pointed out that Mohabbati testified he "could 

not verify the accuracy of the date and time settings of the camera itself," due to "the 

Department's failure to preserve the evidence in favor of Dennington."   

 The trial court stated that "the Department did not investigate, and instead 

essentially destroyed, the definitive exculpatory evidence.  Instead of verifying the time 

and date settings on the camera and verifying the time and date of deletion, the 

Department's expert merely determined that the photograph of the towed car had been 

deleted.  Such evidence is not enough."  The trial court therefore concluded that the 

weight of the evidence did not support the hearing officer's finding that Dennington 

deleted the photograph.  

                                                                                                                                                  

support disciplinary action . . . unless it is the type of hearsay admissible over objection 

in a civil action."  Carl S. is applicable here and was properly cited by the trial court 

because it interprets and applies the same language that governs this proceeding.  Both 

Carl S. and the MOU reflect the "so-called 'residuum rule,' under which the substantial 

evidence supporting an agency's decision must consist of at least 'a residuum of legally 

admissible evidence.' "  (Utility Reform Network v. Public Utilities Commission (2014) 

223 Cal.App.4th 945, 960-961.)  Under that rule, "uncorroborated hearsay cannot 

constitute substantial evidence to support an agency's decision."  (Id. at p. 962.) 
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 The trial court also concluded that, based on the evidence presented, the 

Department had not established that Dennington made "derogatory statements" during the 

arrests.12   

 Noting that the parties had stipulated that the remaining charges against 

Dennington (based on his failure to book items into evidence), would not warrant 

termination, the trial court accordingly stated that "[t]he matter, therefore, must be 

remanded for a determination of the penalty, if any, that should be imposed, short of 

termination, for failing to timely book into evidence the camera and the clipboard seized 

from the tow truck."  The trial court ruled that "[j]udgment shall be entered ordering a 

peremptory writ of mandamus to issue, remanding the proceedings to [the Department] to 

set aside its decision and to reconsider its action in light of this court's statement of 

decision."  Judgment was entered accordingly on September 10, 2015.  

 The County and Sheriff-Coroner Sniff appeal from the judgment.  They challenge 

the trial court's finding that the Department did not meet its burden to establish that 

Dennington deleted the photograph.  

                                              

12  Appellants present no specific argument challenging the finding that the 

Department failed to establish that Dennington made derogatory statements, and we 

accordingly do not consider whether that finding is supported by substantial evidence.  
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II. 

DISCUSSION 

A. Applicable Legal Standards 

 " 'Section 1094.5 of the Code of Civil Procedure governs judicial review by 

administrative mandate of any final decision or order rendered by an administrative 

agency.  . . .  If the administrative decision substantially affects a fundamental vested 

right, the trial court must exercise its independent judgment on the evidence.' " (Saraswati 

v. County of San Diego (2011) 202 Cal.App.4th 917, 926 (Saraswati), italics added.)  

Thus, "[w]here, as here, a case involves a police officer's vested property interest in his 

employment, the trial court is required to exercise its independent judgment."  (Barber v. 

Long Beach Civil Service Com. (1996) 45 Cal.App.4th 652, 658 (Barber); see Wences v. 

City of Los Angeles (2009) 177 Cal.App.4th 305, 314 [" '[d]iscipline imposed on public 

employees affects their fundamental vested right in employment,' and therefore, when a 

public employee challenges an employer's disciplinary action in a mandamus proceeding, 

the trial court is required to exercise its independent judgment on the evidence."].)  

 In applying the independent judgment standard, " '[t]he trial court must not only 

examine the administrative record for errors of law, but must also conduct an independent 

review of the entire record to determine whether the weight of the evidence supports the 

administrative findings.' "  (Saraswati, supra, 202 Cal.App.4th at p. 926.)  The trial court 

"exercises its independent judgment upon the evidence disclosed in a limited trial de 

novo" (Bixby v. Pierno (1971) 4 Cal.3d 130, 143 (Bixby)) and " 'has the power and 

responsibility to weigh the evidence at the administrative hearing and to make its own 
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determination of the credibility of witnesses.' "  (Barber, supra, 45 Cal.App.4th at 

p. 658.) 

 "After the trial court has exercised its independent judgment upon the weight of 

the evidence, an appellate court need only review the record to determine whether the 

trial court's findings are supported by substantial evidence."  (Bixby, supra, 4 Cal.3d at 

p. 143, fn. 10.)  "In reviewing the evidence, we resolve all conflicts in favor of the party 

prevailing at the trial court level and must give that party the benefit of every reasonable 

inference in support of the judgment.  'When more than one inference can be reasonably 

deduced from the facts, the appellate court cannot substitute its deductions for those of 

the superior court.' "  (San Diego Unified School Dist. v. Commission on Professional 

Competence (2011) 194 Cal.App.4th 1454, 1461.) 

B. The Trial Court's Finding That the Department Did Not Meet Its Burden to 

 Establish Dennington Deleted the Photograph is Supported by Substantial 

 Evidence 

 

 In the administrative proceeding leading to the dismissal of Dennington, the 

burden was on the Department to prove that Dennington committed the misconduct of 

which he was accused.13  (Parker v. City of Fountain Valley (1981) 127 Cal.App.3d 99, 

113 ["It is axiomatic, in disciplinary administrative proceedings, that the burden of 

proving the charges rests upon the party making the charges"]; La Prade v. Department 

of Water and Power of City of Los Angeles (1945) 27 Cal.2d 47, 50-51 [in an 

administrative review of the termination of a city employee, "the burden was on the 

                                              

13  For the sake of simplicity, during our legal discussion we refer to defendants (i.e., 

the County and Sheriff-Coroner Sniff) as "the Department." 
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department to establish cause for the discharge" and "evidence must be adduced to 

sustain the charges," so that "[t]he burden does not rest upon [the employee] him to refute 

the charges made"].) 

 Here, the trial court's decision was based on its finding that the Department did not 

meet its burden to establish that Dennington deleted the photograph.  Accordingly, our 

task is to determine whether substantial evidence supports the trial court's finding that the 

Department did not meet its burden.  

 1.  The Department's Attempt to Challenge the Trial Court's Credibility  

  Finding Lacks Merit 

 

 The Department first argues that the trial court erroneously concluded that 

Arellano Brito's testimony was not credible.  Specifically, in challenging the basis for the 

trial court's credibility finding, the Department points to the trial court's explanation that 

Arellano Brito's "recollection of the events changed multiple times during the 

proceedings."  The Department contends that this characterization of Arellano Brito's 

testimony is not accurate.  We disagree.   

 During his testimony, Arellano Brito gave inconsistent and confused testimony as 

to whether he and Roman were called to the apartment complex specifically to tow the 

vehicle in question, or whether they happened to be at the apartment complex when they 

saw that the vehicle was illegally parked and decided to tow it.  When questioned by 

counsel for the Department, Arellano Brito at first testified that he and Roman were at the 

apartment complex so that Roman could get food at his apartment, and they saw the 

illegally parked vehicle and were towing it when they received a call regarding a different 
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vehicle.  However, when counsel for the Department confronted Arellano Brito with his 

prior statement to investigators, Arellano Brito changed his testimony, stating that he and 

Roman were called to the apartment complex to tow the specific vehicle at issue.  When 

Dennington's counsel asked about the topic during his examination of the witness, 

Arellano Brito again was confused as to what happened and again gave both versions of 

events.  Ultimately, Arellano Brito conceded that he did not remember very well because 

the incident occurred approximately two years prior.  Based on Arellano Brito's 

testimony showing his confusion, poor memory and inconsistent recollections, the trial 

court did not mischaracterize the evidence when it set forth its basis for discounting 

Arellano Brito's credibility.14   

 In attempting to challenge the trial court's negative credibility assessment of 

Arellano Brito, the Department also points to another sentence in the statement of 

decision.  The trial court stated that Arellano Brito's "knowledge of the events was told to 

him by Mr. Roman, who did not appear at the administrative hearing, making [Arellano-

Brito's] statements regarding the other allegations against Dennington not credible 

                                              

14  In its reply brief, the Department argues that "[t]his Court must decide for itself—

either the photographer himself is believed or an after-the-fact retained expert is more 

believable."  In making that argument, the Department misunderstands the standard of 

review.  The trial court is entitled to make credibility determinations as part of applying 

the independent judgment standard in reviewing the hearing officer's decision.  (Barber, 

supra, 45 Cal.App.4th at p. 658.)  Our role is limited to deciding whether the trial court's 

decision is supported by substantial evidence (Bixby, supra, 4 Cal.3d at p. 143).  "On 

substantial evidence review, we do not 'weigh the evidence, consider the credibility of 

witnesses, or resolve conflicts in the evidence or in the reasonable inferences that may be 

drawn from it.' "  (Do v. Regents of the University of California (2013) 216 Cal.App.4th 

1474, 1492.) 
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either."  (Italics added.)  As the Department appears to understand this statement, the trial 

court concluded that Arellano Brito's testimony that he took the photograph and did not 

delete it lacked credibility because Arellano Brito received his information on that subject 

from Roman.  The Department argues that the trial court "got it wrong" because "Brito's 

direct testimony was that he personally photographed the illegally parked [vehicle] at 

about forty minutes after midnight" and then put the camera in the tow truck.15  The 

Department argues that the trial court improperly understood that testimony to be based 

on what Roman told Arellano Brito, rather than on Arellano Brito's own personal 

experience of taking the photograph.   

 The Department's argument fails because it misunderstands the sentence that it 

relies upon.  In stating that Arellano Brito's "knowledge of the events was told to him by 

Mr. Roman," the trial court was referring to the factual basis for "the other allegations 

against Dennington" (italics added), namely, the allegations that Dennington made 

derogatory comments during the traffic stop.16  Indeed, it would make no sense for the 

trial court to state that Arellano Brito based his knowledge about the photograph on 

                                              

15  The Department contends that if Arellano Brito's testimony is credited, then the 

trial court also could have relied on Roman's statements during his interviews confirming 

that Arellano Brito took a photograph.  However, because the trial court was entitled to 

make a negative credibility determination regarding Arellano Brito's testimony that he 

took a photograph, it was also entitled to reject Roman's hearsay statements on that 

subject on the ground that a hearsay statement may not, by itself, provide substantial 

evidence to support a finding, as we have discussed above.  (See fn. 11, ante.)   

16  As we have explained, the Department does not make any argument challenging 

the trial court's finding that the evidence was insufficient to support a finding that 

Dennington made derogatory statements.   
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Roman's statements, as it was clearly Arellano Brito who claimed to have taken the 

photograph.  
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 2. There Is No Merit to the Department's Contention That the Trial Court's  

  Decision Is Not Supported by Substantial Evidence Due to the Trial   

  Court's Reliance on Mohabbati's Testimony Regarding the Date and Time  

  the Photograph Was Deleted 

 

 The Department also contends that the trial court's decision is not supported by 

substantial evidence because the trial court stated that it found Mohabbati's testimony "to 

be the only credible evidence regarding the timing of when the photograph of the towed 

car was deleted."  Specifically, the Department argues that "Mohabbati could not have 

determined when the photo was created or deleted because the camera settings were 

incorrect to begin with."  The Department argues that, accordingly, there was no 

substantial evidence to support the trial court's finding that Mohabbati determined the 

time that the photograph was deleted on October 29, 2011, at 12:42 p.m., which was 

before the traffic stop.   

 The Department's argument fails because the trial court did not rest its decision on 

a finding that Mohabbati determined that the actual time that the photograph was deleted 

was on October 29, 2011, at 12:42 p.m., before Dennington even had access to the 

camera.  Instead, as shown by the statement of decision, the trial court fully understood 

that neither Mohabbati nor anyone else could confirm the accuracy of the date and time 

settings on the camera and thus could not determine when the photograph was deleted.  

As the trial court emphasized in making that finding, it was the Department's own fault 

that no one could determine the actual time that the photograph was taken and deleted 

because the Department failed to verify date and time settings on the camera when it had 

the chance to do so.   
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 Because it was impossible to know when the photograph was taken and deleted 

(and in the absence of credible testimony from Arellano Brito), the Department did not 

meet its burden to show that Dennington deleted the photograph.  Indeed, as Dennington 

reasonably argued in the trial court, it is possible to posit a situation in which the 

photograph was taken and deleted before Dennington ever came into contact with the tow 

truck.  Because Roman lived at the Cottonwood apartment complex and was therefore 

often in that location, it is possible that he and Arellano Brito saw the same illegally 

parked vehicle on an earlier date and took a photograph of it, but they then decided not to 

tow the vehicle and deleted the photograph.  It is possible that on October 30, 2011, they 

saw the same vehicle illegally parked in the same location, and they hooked it up and 

towed it without taking another photograph.  

 We accordingly conclude that the trial court's finding that the Department failed to 

meet its burden to establish that Dennington deleted the photograph is supported by 

substantial evidence. 
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DISPOSITION 

 The judgment is affirmed.  Dennington shall recover costs from the County. 
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